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United States v. Kaiser, 02-0609/ AR

Judge ERDMVANN del i vered the opinion of the Court.

Pursuant to his pleas, Appellant was convicted of two
specifications of violating a |awful order and two
specifications of adultery in violation of Articles 92 and 134,
Uni form Code of MIlitary Justice [hereinafter UCMI], 10 U S.C
88 892, 934 (2002). Contrary to his pleas, a general court-
martial conposed of officer and enlisted nenbers convicted
Appel  ant of an additional specification of violating a |awful
order and an additional specification of adultery. The adjudged
and approved sentence provided for a bad-conduct discharge,
confinement for forty-five (45) days, forfeiture of all pay and
al l omances, and reduction to Private E1. Wth the exception of
certain nodifications to the forfeiture not relevant to this
appeal, the Arny Court of Crimnal Appeals affirmed the findings
and sentence in a menorandum opi ni on.

On Appellant’s petition, we granted review of the foll ow ng
i ssue:

VWHETHER THE M LI TARY JUDGE ERRED BY | NFORM NG THE PANEL

MEMBERS THAT APPELLANT HAD PLEADED GUI LTY TO SOME OFFENSES

BUT NOT OTHERS
For the reasons set forth bel ow, we conclude that the mlitary
j udge erred and reverse.

FACTS

Appel  ant was a twenty-four year-old married sergeant with

approximately six years of service and, at all tines relevant to
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the charges and specifications in this case, was assigned to the
Def ense Language Institute Forei gn Language Center at the
Presidio of Monterey, California. |In his capacity as a training
nonconm ssi oned officer, Appellant was tasked with establishing
training schedul es and events for students.

In June of 1996, the Commander of the Defense Language
Institute i ssued a policy nenorandum on rel ationships with
students, prohibiting staff nenbers involved in training or
eval uation from form ng nonprofessional relationships with
students. Nonprofessional relationships with students were
defined as including, but not being limted to, dating,
dri nki ng, ganbling, borrowi ng or |oaning noney and engaging in
sexual activities.

Appel lant was tried in May 1999 for alleged violations of:
Article 92 (four specifications) for violating the above-
referenced conmmand policy by engagi ng i n nonprof essi onal
relationships with Private First Cass (PFC) AC, Private (PVT)
SG, PFC MB and Private E-2 (PV2) CA, Article 93, UCMJ, 10 U. S.C
8§ 893 (2002) (three specifications) for making offensive and
sexual overtures to PFC AC and PFC NW Article 125, UCMJ, 10

U S C 8§ 925 (2002) (two specifications) for consensual sodony
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wth PV2 CA;l[hnd Article 134 (four specifications) for indecent
assault upon PFC AC and adultery with PFC AC, PVT E-2 CA and
Speci al i st CB.

At the comrencenent of his trial, Appellant entered m xed
pleas with respect to the charges. He pleaded guilty to two of
the four Article 92 specifications (PFC AC and PFC CB) and two
of the three adultery specifications under Article 134 (PFC AC
and PFC CB). He pleaded not guilty to the remai ning charges and
speci fications.

Fol | owi ng her providence inquiry and entry of the guilty
findings, the mlitary judge engaged in the foll ow ng exchange
w th counsel

Mi: Please be seated [ The accused and his counsel did as

directed.] Captain Bogie, | believe that we have the

menbers called for at 0915?

TC. That is correct, Your Honor.

Ml: COkay. Let's take up some administrative nmatters right

now. Do we have an extra copy of the flyer that we can

have marked as an appellate exhibit and has a copy of that

been provided to the defense?

DC. No, Your Honor. The defense doesn't even have a copy
of the flyer.

MI: Wiy don't we just go ahead and use ny copy here.
Captai n Sal erno, please approach. [The defense counsel did
as directed.] Take a nonent to reviewthat. [The mlitary
j udge hands the defense counsel a copy of the flyer.]

Y Private E-2 CAis identified as "PVT E-2 [CA]" under Specification 4 of
Charge | (Violation of Order) and Specification 3 of Charge IV (Adultery),
but is also identified as "PFC [CA]" in Specifications 1 and 2 of Charge 111
( Sodony) .
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DC.  Your Honor, the copy of the flyer that you just

provided to ne still contains a list of the specifications
to which Sergeant Kaiser just pled guilty. Is it your --
isit that --

Mi: |If you take a | ook at Page 46 of DA Pam 27-9, you'l
note that the nenbers are inforned that that has occurred.
That's why those specifications remain on it. Okay?

DC. That's fine.
Mi: Captain Sal erno, any objection?
DC. No objection, Your Honor.

Mi: Ckay. Let's go ahead and have a copy of that marked
as an appellate exhibit. W can do that on the break.
Just nake sure that goes into the record.

Following prelimnary instructions and voir dire of the panel,
the mlitary judge advised the nenbers as foll ows:

Mi: Please be seated. Court nenbers, at an earlier
session, the accused pled guilty to several specifications.
I"d like you to take out your flyer, so that you can just
pl ace a mark next to those. He pled guilty to
Specification 2 of Charge | and Specification -- I'msorry,
Specification 1 of Charge | and Specification 3 of Charge
l; if you d just place a small mark next to those. And
then if you' d go down to Charge 1V, he pled guilty to
Specification 2 of that Charge and guilty to Specification
4 of that Charge. And he pled not guilty to all other
specifications and charges. You are advised that findings
by the court menbers will not be required on those
specifications to which the accused has al ready been found
guilty pursuant to his plea. | inquired into the

provi dence of his plea of guilty to those specifications
and found his plea to be provident, accepted it, and
entered findings of guilty on those specifications that I
have just gone over with you. Findings will be required,
however, as to the charges and specifications to which the
accused has pled not guilty. Does any nenber have a
guestion?

[ The nmenbers indicated a negative response. |
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Are both sides ready to proceed?
TC Yes, Your Honor.
DC: Yes, Your Honor.

The court-martial proceeded fromthat point, with Appellant
electing to testify in his defense. The nenbers found Appel | ant
guilty of an Article 92 violation and an Article 134 viol ation
with PVT E-2 CA. He was found not guilty of an Article 92
violation with respect to PVT SG not guilty of the Article 93
specifications involving PFC AC and PFC NW not guilty of the
Article 125 specifications involving PVT E-2 CA and not guilty of
the Article 134 indecent assault specification involving PFC AC.

DI SCUSSI ON

The mlitary judge openly advised the court nenbers at the
commencenent of the trial that Appellant had pleaded guilty to
sonme of the charges, but not guilty to others. Wen defense
counsel raised a question about the inclusion on the flyer of
t he specifications to which Appellant had pleaded guilty, the
mlitary judge advised himthat those specifications renai ned

because the Mlitary Judges’ Benchbook required that the nenbers

be informed of the guilty pleas. See MIlitary Judges’
Benchbook: Legal Services, Dep’t of the Arny, Panphlet 27-9,

MIlitary Judges’ Benchbook 28, 46 (1996) [hereinafter

Benchbook]a

2 Republished as MIlitary Judges’ Benchbook: Legal Services, Dep’'t of the
Arny, Panphlet 27-9, Mlitary Judges’ Benchbook 29, 47 (2001) [hereinafter
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The Benchbook does not contain such a requirenent. The
Benchbook provides the followng instruction after a plea is
accept ed:

The MJ should not informthe court nenbers of plea and
findings of guilty prior to presentation of the

evi dence on another specification to which the accused
pl ed not guilty, unless the accused requests it or the
guilty plea was to an LI O [Lessor Included Ofense]
and the prosecution intends to prove the greater

of fense. Unless one of these two exceptions exist,
the flyer should not have any specifications/charges
which reflect provident guilty pleas if other offenses
are bei ng contested.

See Benchbook at 29.

Contrary to the mlitary judge' s statenent that the
Benchbook directs notification of the court nenbers of guilty
pleas as a matter of course, such notification is directed only
when specifically requested by the accused. |In the absence of a
specific request by the accused or circunstances involving an
LIO "the flyer should not have any specifications/charges which
reflect provident guilty pleas if other offenses are being
contested.” |d.

The provisions of the Benchbook are consistent with and
reflect the requirenents of Rule for Courts-Martial 913(a)

[ hereinafter RC M]:

(a) Prelimnary Instructions. The mlitary judge may give

such prelimnary instructions as nmay be appropriate. |If

m xed pl eas have been entered, the mlitary judge should
ordinarily defer inform ng the nmenbers of the offenses to

Benchbook]. The referenced provisions are identical to those in effect at
the tine of trial.
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whi ch the accused pleaded guilty until after the findings
on the remai ni ng contested of fenses have been entered.

This same directive to ordinarily defer inform ng nenbers of
guilty pleas in m xed plea cases is also found in the discussion
under R.C.M 910(g), which relates to the entry of findings.
Finally, the discussion under R C.M 913(a) nakes it clear that
"[e] xceptions to the rule requiring the mlitary judge to defer
inform ng the nmenbers of an accused's prior pleas of guilty
i nclude cases in which the accused has specifically requested,
on the record, that the mlitary judge instruct the nenbers of
the prior pleas of guilty" and cases involving guilty pleas to
an LI O

The current rule is based in part on this Court’s decision

in United States v. Rivera, 23 MJ. 89 (C MA 1986), where we

held that the mlitary judge erred in advising the nenbers at
the outset of the trial that the accused had earlier pleaded

guilty to certain of the charged offenses. See also United

States v. Smth, 23 MJ. 118 (CMA 1986)(in the usual case, no

| awf ul purpose is served by informng nenbers prior to findings
about any charges to which an accused has pl eaded guilty);

United States v. Davis, 26 MJ. 445 (C. M A 1988)

(the practice of informng nenbers of guilty pleas provides a
fertile area for assertion of error on appeal and can serve no

useful purpose).
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The law in this area is clear -- in a mxed plea case, in
t he absence of a specific request nmade by the accused on the
record, nmenbers of a court-martial should not be informed of any
prior pleas of guilty until after findings on the remaining
contested offenses are made. This rule is |ong-standi ng and
enbodi ed in the Benchbook, RC M 910(g), RC M 913(a) and our

decisions in Smth, R vera, and Davis.

The mlitary judge therefore erred in the present case by
providing a flyer to the panel that contained the specifications
to which Appellant had pleaded guilty. There was no specific

request made by Appellant that such advance notification be

given to the menbers.EI

As noted in Davis, such an error does not always nmandate a
rever sal

Where, however, adm ssion of evidence does not violate the
accused’s constitutional rights, reversal is not required
if we determne that the error was not prejudicial, i.e.,

if the finder of fact was not influenced by it or if it had
only a slight effect on resolution of the case. United
States v. Barnes, 8 MJ. 115 (C M A 1979).

26 MJ. at 449-50 (footnote omtted). As we further
acknow edged in Davis: “Error of constitutional dinensions

requires either automatic reversal or an inquiry into whether,

3 The defense counsel did point out to the nmilitary judge that the flyer
contained the guilty pleas, but he was cut off with a firmbut clearly
erroneous assertion that such a disclosure was required by the Benchbook.

G ven those circunstances and the nature of the mlitary judge's error (i.e.,
failure to secure an affirmative request fromthe accused, on the record, for
her actions), we conclude that the error is preserved for our review
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beyond a reasonabl e doubt, the error did not contribute to the
defendant’s conviction or sentence.” 26 MJ. at 449 n.4 (citing

Chapman v. California, 386 U S. 18 (1967); United States V.

Moore, 1 MJ. 390 (CMA 1976)).

The error here directly inplicates the presunption of
i nnocence and specifically the effect that advance notification
to menbers of guilty pleas in a m xed plea case has on that
presunption. The presunption of innocence is a |ongstanding
feature of both mlitary and civilian law. It is a critical
part of our tradition of justice and deeply inbedded in our

culture as well as our systenms of justice. United States v.

Washi ngton, 57 MJ. 394, 402 (C A A F. 2002)(Baker, J.,
concurring).

In strict legal terns, the presunption of innocence flows
fromthe fundamental right to a fair trial: “The right to a
fair trial is a fundanental |iberty secured by the Fourteenth

Amendnent. Drope v. Mssouri, 420 U S. 162, 172 (1975). The

presunption of innocence, although not articulated in the
Constitution, is a basic conponent of a fair trial under our

systemof crimnal justice.” Estelle v. WIllians, 425 U S. 501,

503 (1976). As reflected in the |anguage of Article 51(c) (1),
UCMJ, 10 U.S.C. 8§ 851(c)(1) (2002), the presunption of innocence
is directly related to the requirenent that guilt be established

by | egal and conpetent evidence beyond a reasonabl e doubt. Put

10
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anot her way, the presunption of innocence enbodies the principle
that “one accused of a crine is entitled to have his guilt or

i nnocence determ ned solely on the basis of the evidence
introduced at trial, and not on grounds of official suspicion,

i ndi ctnment, continued custody, or other circunstances not

adduced as proof at trial.” Taylor v. Kentucky, 436 U S. 478,

485 (1978).
Appel l ant was entitled to a presunption of innocence
t hroughout his trial. He had a right to have his guilt or
i nnocence of the contested specifications determ ned by the
menbers solely on the basis of |egal and conpetent evidence
introduced at trial and not on other grounds, i.e., his pleas of
guilty to other simlar specifications. |Id.; Article 51(c)(1).
In this case, the panel was handed a flyer indicating that
Appel I ant had been charged with thirteen separate specifications
of crim nal conduct and was then told that Appellant had al ready
pl eaded guilty to sone of the specifications. They were not
advised at that tinme of the legal effect of those guilty pleas,

but instead heard trial counsel intimte that they m ght serve

as a basis for "inferring" something.EI

4 Trial counsel made reference to the guilty pleas in his opening statement,
initially asking the menbers to “separate that from[their] mnd[s]” and

i ndi cating that the governnent was “proving different charges.” However,
trial counsel went on to state: “[you] may be able to make sone inferences,
but the fact that [Appellant] pled guilty to those does not al one prove the
remai nder of the charges.”

11
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The circunstances under which the nenbers were advised of
Appellant's guilty pleas fornmed a part of the "filter" through
whi ch they viewed the evidence presented at trial and posed a
hei ghtened risk that the nenbers felt invited, consciously or
subconsciously, to draw an i nperm ssible inference from

Appellant's guilty pleas. Cf. United States v. Riley, 47 MJ.

276, 280 (C. A A F. 1997)(discussing effect of inpermssible
comments at outset of trial on right to remain silent).

Finally, we note that Appellant was found not guilty of al
of the "dissimlar" offenses (i.e., the maltreatnent, indecent
assault and consensual sodony specifications), but guilty of the
"simlar" specifications (i.e., violation of a | awful order and
adul tery).

The Governnent has suggested that any error here is
harm ess, as the rules of evidence would have permtted
i ntroduction of evidence of the m sconduct underlying the guilty

pl eas, independent of any notification to the nmenbers of the

12
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actual pleas thenselves. See Rivera, 23 MJ. at 96 (discussing

potential adm ssibility of such evidence under Mlitary Rul e of
Evi dence 404(b) and under cross-exam nation). Wile the rules

of evidence may well allow for that possibility, we decline to

specul ate as whether or in what manner such evi dence m ght have
been brought to the attention of the nenbers.

Based on our review of the record and circunstances present
in this case, we conclude that the mlitary judge's decision to
advi se the nenbers that Appellant had pleaded guilty to sone
of fenses but not others, in the absence of any specific request
to that effect nmade by Appellant on the record, was not harm ess
£

error.

CONCLUSI ON

Accordingly, the decision of the Arny Court of Crim nal
Appeal s is reversed and the findings of guilty on Charge |
Specification 4 and Charge |1V, Specification 3 are set aside.
The sentence is set aside. The record of trial is returned to
t he Judge Advocate General for remand to the Court of Crimna
Appeal s. That court may dism ss the specifications and reassess

the sentence or it may order a rehearing.

5 W nake no determination as to whether the error here is constitutional or
non-constitutional in nature. W hold sinply that the error was not harm ess
under either standard. See United States v. Al aneda, 57 MJ. 190, 199-200
(C. A A F. 2002) (conparing standards).

13
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CRAWFORD, Chi ef Judge (dissenting):

Rule for Courts-Martial 913(a) [hereinafter R C M|
provi des the follow ng gui dance regardi ng prelimnary
instructions: “The mlitary judge may give such prelimnary
instructions as may be appropriate. |If m xed pleas have
been entered, the mlitary judge should ordinarily defer
inform ng the nenbers of the offenses to which the accused
pl eaded guilty until after the findings on the remaining
contested offenses have been entered.” The nonbi nding
Di scussion followi ng the Rul e adds:

Exceptions to the rule requiring the mlitary
judge to defer inform ng the nenbers of an
accused’'s prior pleas of guilty include cases in
whi ch the accused has specifically requested, on
the record, that the mlitary judge instruct the
menbers of the prior pleas of guilty and cases in
which a plea of guilty was to a | esser included
of fense within the contested of fense charged in
t he specification.
R C M 913(a) discussion. The Myjority is correct that the
Benchbook reflects the content of the discussion, and that
the mlitary judge m sinformed counsel regarding the
gui dance contained in the Benchbook’s advice. See Mlitary

Judges’ Benchbook: Legal Services, Dep't of the Arny,

Panphl et 27-9, MIlitary Judges’ Benchbook, 29, 47

(2001) [ herei nafter Benchbook]
Nevert hel ess, the | anguage of R C.M 913(a) is clear

that to “defer inform ng the nmenbers of the offenses to



whi ch the accused pleaded guilty” is what the judge

“ordinarily” should do; hence, the Discussion’s nention of

two situations “include[d]” anmong exceptions to the rule.
The case at hand is precisely one nore exception. In
short, the judge’s authorization of the flyer permtted the
menbers to consider what was ot herw se adm ssi bl e evi dence
under Mlitary Rule of Evidence 803(22) and 404(b)
[ hereinafter MR E.].

Furthernore, in failing to object to the flyer’s
content when the opportunity arose at trial, Appellant
wai ved any post-trial objection to the flyer. Even
assunmng that the mlitary judge erred, the error was not
“plain” to the extent that this Court should reverse the
deci si on bel ow.

For these reasons, discussed at |length below, |I would
affirmthe decision of the | ower court.

The Guilty Pleas Were Adm ssi bl e Evi dence

First, Appellant’s guilty pleas were adm ssi bl e under
MR E 803(22). MRE 803 Ilists the exceptions to the
hearsay rule that are not contingent upon a declarant’s
avai lability. Included anong this list is MR E 803(22),
pertaining to judgnents of prior convictions: “Evidence of
a final judgnent, entered after a trial or upon a plea of

guilty . . . adjudging a person guilty of a crine



puni shabl e by death, dishonorabl e discharge, or
i nprisonment in excess of one year, to prove any fact

essential to sustain the judgnent is adm ssi bl e.
R C M 910(g) allows that “[f]indings based on a plea of
guilty may be entered i nmedi ately upon acceptance of the
plea at an Article 39(a) session.” Pursuant to this rule,
the mlitary judge noted to Appellant that “[o]n your plea
al one and wi thout receiving any evidence, this court can
find you guilty of the offenses to which you have pled
guilty.” After extensive questioning the judge determ ned
Appel lant’ s pleas to be provident. The guilty pleas |isted
on the flyer were therefore adm ssible under this rule, as
evidence of a final judgnent entered upon a plea of guilty.
Second, Appellant’s adm ssions during the providency
inquiry rendered the guilty pleas adm ssible under MR E.
404(b). This rule addresses the potential prejudice that
could result from nenbers’ know edge of other crines
commtted, or allegedly commtted, by the accused. MR E
404(b) reads: “Evidence of other crinmes, wongs, or acts is
not adm ssible to prove the character of a person in order
to show action in conformty therewith.” The notive behind
this rule is the sane notive that generates the mlitary’s
efforts “to assure that [in trials by courts-martial] an

accused will not be found guilty of one offense nerely



because he is guilty of other crinmes.” United States v.

Rivera, 23 MJ. 89, 95 (C MA 1986). This is precisely
why Appellant clainms that he has been prejudiced by the
menbers’ consideration of his guilty pleas.

Yet, MR E. 404(b) provides a significant exception
Such ot herw se i nadm ssible evidence nmay be adm ssible “for
ot her purposes, such as proof of notive, opportunity,
intent, preparation, plan, know edge, identity, or absence
of m stake or accident.” Appellant’s adm ssions during the
provi dency inquiry concerning the four uncontested
specifications were so closely factually intertwined with
all of the specifications that each adm ssion and
corresponding guilty plea was illustrative of Appellant’s
notive, opportunity, and intent regarding the contested
speci fications.

During the providency inquiry in this case the
mlitary judge nmeticulously narrated the facts related to
each uncontested offense and then asked Appellant to
confirmthat the elenents of each offense accurately
descri bed what Appellant had done. 1In replying to the
j udge, Appel |l ant described havi ng consensual sex in his
barracks roomwith Private First Cass (PFC) AC, a wonan
who was in training at the Presidio, allow ng another

woman, PFC MB., to remain in his bed unconsci ous from



extrenme intoxication, and having sex with a Speciali st
(SP4) CB, a Presidio student, in her barracks roomafter
nmeeting her at a |ocal bar.

The information gl eaned fromthese adm ssions tracked
the essential elenents of all of the specifications. The
pl ea adm ssi ons involved the sane type of wonen (trainees),
the sane type of acts, and the sanme general sexual behavi or
as the contested charges all eged. The specifications
concerned a total of six wonen who had contact with
Appel | ant between Decenber 1997 and July 1998, and incl uded
charges of fraternization, nmaltreatnent, sodony, indecent
acts, and adultery. The fraternization charge under
Article 92 addresses the failure to obey an order or
regulation, in this case a regulation prohibiting
nonpr of essional relationships with trainees. See Article
92, Uniform Code of MIlitary Justice [hereinafter UCM]], 10
US C 8§ 892 (2002). The Article 93 maltreatnent charge in
pertinent part punishes sexual harassnment, which includes
“del i berate or repeated offensive comments or gestures of a
sexual nature.” Article 93, UCMJ, 10 U. S.C. 8 893 (2002).
The sodony charge under Article 125 prohibits “unnatural
carnal copulation.” Article 125, UCMJ, 10 U S.C. § 925
(2002). Finally, the Article 134 charge of indecent acts

and adultery all eges appellant’s behavior to have been



contrary to good order and discipline. See Article 134,
UCMJ, 10 U.S.C. 8§ 934 (2002). The essential elenents of
t hese charges, the type of behavior they punish, were
clearly the essential elenents of Appellant’s guilty pleas
and correspondi ng providency adm ssions. The guilty pleas
were therefore indicative of Appellant’s notive,
opportunity, intent, preparation, and/or plan regarding the
contested specifications, and as such were adm ssi bl e under
MR E. 404(b).L

In sum although the judge may have m sconstrued the
Benchbook, she did so in the context of circunstances
exceptional to the “ordinary” paraneters of RC M 913(a),
rightly permtting the nenbers to consider what woul d
ot herwi se have been adm ssi bl e evidence under MR E
803(22) and 404(b).

Appel I ant Wi ved Qbjection to the Flyer

R C M 905(e) states that “objections . . . nust be
rai sed before the court-martial is adjourned for that case
and . . . failure to do so shall constitute waiver.” The

purpose of this rule is “to elimnate the expense to the

Y'In the same vein, this Court applied the underlying principle
of Mlitary Rule of Evidence 404(b) to its analysis of whether a
mlitary judge conmitted prejudicial error by inforning the
menbers prior to a contested trial of the offenses to which the
accused pleaded guilty. United States v. Smth, 23 MJ. 118, 121
(C.MA 1986).




parties and the public of rehearing an issue that could
have been dealt with by a tinely objection or notion at

trial.” United States v. Huffman, 40 MJ. 225, 229 (C.MA

1994) (Crawford, J., dissenting in part and concurring in
the result). 1In the present case, defense counsel waived
any objection to informng the nenbers about the previous
guilty pleas when he stated “that’s fine” and “no
objection” after the mlitary judge s erroneous sumrmary of
t he Benchbook. The judge gave defense counsel the
opportunity to debate the legality of the flyer’s content,
yet counsel had nothing to say. This failure to argue,
coupled with counsel’s explicit assertion that he had “no
obj ection,” constitutes waiver, pure and sinple. Absent
plain error, the issue is therefore not suited for appeal.

Furthernore, throughout the court-martial, defense
counsel actively put Appellant’s guilty pleas before the
menbers. During his opening statenent, defense counsel
remar ked:

[ The Accused] has an absolute right not to

say anything. That’'s not the kind of
soldier [he] is. He cane forward this

norni ng and said, “l’ve done wong, Your
Honor. I'mguilty of these offenses. |'m
going to tell you about it.” And he did.
But, | can't tell you about these other
things for one sinple reason: because they
did not happen. | can't tell you about

sonet hing that did not happen.



In addition, defense counsel repeatedly asked w tnesses
whet her Appellant’s guilty pleas had any bearing on the
Wi tnesses’ opinion of Appellant. Finally, in his closing
argunent defense counsel characterized Appellant’s guilty
pl eas as acts which “happened off duty hours in the privacy
of his barracks roonf and, in so doing, reiterated

Appel lant’s guilty pleas. Thus, not only did defense
counsel fail to dispute the flyer’s inclusion of al
charges when the opportunity was presented to him but he
al so highlighted Appellant’s guilty pleas throughout the
court-martial.

In sum by failing to formally object to the flyer
when given the opportunity at trial, and in repeatedly
addressing the guilty pleas on his own initiative during
the court-martial, defense counsel waived any post-trial
objection to the flyer.

There was no Plain Error

“I'f an error is waived, further consideration of its
effect is sinply estopped unless it qualifies as ‘plain

error’ . . . .” United States v. Deachin, 22 MJ. 611, 614

(AAC MR 1986)(citing United States v. Tyler, 17 MJ. 381

385-86 (C.MA 1984)); see also United States v. Causey, 37

MJ. 308, 311 (CMA 1993). The Supreme Court in United

States v. O ano, 507 U S. 725 (1993), and Johnson v. United




States, 520 U S. 461 (1997), established a four-prong test
to detect plain error. To renmedy an error not raised at
trial an appellate court nmust find (1) error, (2) that is
plain, (3) that affects substantial rights, and that (4)
seriously affects the fairness, integrity, or public
reputation of judicial proceedings. Johnson, 520 U. S. at

466- 67 (quoting O ano, 507 U.S. at 732; United States v.

Young, 470 U.S. 1, 15 (1985)).
The Court has defined “error” as a “deviation froma

legal rule.” dano, 507 U S. at 732-33; Johnson v. Zerbst,

304 U. S. 458, 464 (1938). An error is “plain” when it is

“obvi ous” or “clear under current law,” O ano, 507 U S. at
734, or “’so egregious and obvious’ that a trial judge and
prosecutor would be ‘derelict’ in permtting it in atrial

hel d today,” United States v. Thomas, 274 F.3d 655, 667 (2d

Cr. 2001)(citing United States v. Gore, 154 F.3d 34, 43

(2d Cir. 1998)). An error nmay beconme “plain” at the tine
of appellate consideration even if it was not “plain” at
the tinme of the court-martial. Johnson, 520 U. S. at 468.
An error that affects substantial rights is one that is

materially prejudicial, United States v. Chapa, 57 MJ.

140, 143 (C. A A F. 2002); one that effects the outconme or
judgnent of the court-martial proceeding; 4 ano, 507 U S

at 734. Appellant has the burden of denonstrating that



these first three prongs of the plain error test are net.

United States v. Kho, 54 MJ. 63, 65 (C. A A F. 2000).

Assumi ng under the first prong of the test that the
judge erred, it is nonetheless clear that under the second
prong the alleged error was not “plain.” The flyer’s
errancy was neither “obvious” nor “clear under current

law,” as the guilty pleas included on the flyer were

adm ssi bl e under MR E. 803(22) and 404(b). See 4 ano, 507
US at 734. Furthernore, even if the error were plain, it
certainly was not materially prejudicial, and therefore
does not satisfy the third prong of the plain error test.
Three facets of the case mtigate any materially
prejudicial effect of the error.

First, defense counsel’s recurrent explicit references
to the guilty pleas -- in the opening statenent, during the
guestioning of w tnesses, and then again during closing
argunment -- provided the sane information to the panel that
was contained in the flyer and to which Appellant now
objects. G ven counsel’s own repeated disclosure of the
guilty pleas, it is extrenely unlikely that the flyer
itself effected the trial’s outcome, and therefore clear
that any error was not nmaterially prejudicial.

Mor eover, the Governnment did not rely on Appellant’s

guilty pleas to prove its case. By contrast, it plainly

10



di stingui shed the specifications to which Appell ant pl eaded
guilty fromthose specifications the Governnent had yet to
prove at trial. During the opening statenent, trial
counsel told the nenbers:

Now, [the Accused] has pled guilty to an

adul terous affair and nonprof essi onal

conduct with Private First Cass [AC]

Pl ease separate that fromyour mnd. W are

proving different charges. Now, you’l

[sic] may be able to nmake sone i nferences,

but the fact that he pled guilty to [sone

charges] does not al one prove the remai nder

of the charges.
The Governnent’s efforts to differentiate the guilty pleas
fromthe charges addressed at trial undoubtedly di m nished
the flyer’s influence on the findings and, in so doing,
abated any materially prejudicial effect of the error.

Third, and nost strikingly, Appellant was charged with

13 specifications, and pleaded guilty to only four.
Appel  ant now argues that the flyer’s inclusion of the
guilty pleas tainted the outcone of the trial by inclining
the nenbers to find himguilty of other substantially

simlar offenses. However, the charge and findings chart

reproduced below tells a different story.

CHARGE ARTI CLE DATES PLEA FI NDI NG
| . 92 - Fraternization

1. PFC AC Apr-Jul 98 G G

11



2. PVT SG Apr 98 NG NG

3. PFC MB Jul 98 G G

4. PVT E-2 CA Apr - Jun 98 NG G
(PV2)

. 93 - Mal treat ment

1. PFC CA Jul 98 NG NG
2. PFC NW Feb- Apr 98 NG NG
3. PFC AC Dec 97 NG NG
L1l 125 - Sodony

1. PV2 CA Apr 98 NG NG
2. PV2 CA Jun 98 NG NG

| V. 134 - Indecent Acts, Adultery

1. PFC AC Dec 97 NG NG
2. PFC AC Apr-Jul 98 G G
3. Pv2 CA Apr, Jun 98 NG G
4. SP4 CB Mar - Jul 98 G G

O the 13 total specifications, Appellant was found guilty
of only six. O the nine contested specifications,
Appel l ant was found guilty of only two (enphasized above).
Far from being detrinental, the judge's alleged error, if
significant at all, actually all owed defense counsel
successfully to enploy the guilty pleas throughout the
proceedi ng to Appell ant’s advant age.

Finally, the fourth prong of the test requires the
court to consider both the quality and quantity of
evi dence, as well as to determ ne whether “a tinely
objection in the trial court could have elimnated, or

substantially aneliorated, any error by means well short of

12



the drastic relief -- ordering a newtrial -- necessary to

remedy the error on appeal.” United States v. Prom se, 255

F.3d 150, 194 (4th Cr. 2001)(Mtz, J., concurring in part
and dissenting in part and dissenting in the judgnent)

(citing Johnson, 520 U.S. at 466; United States v. Young,

470 U.S. 1, 15, 16 n.13 (1985); United States v. Frady, 456

U S. 152, 163 (1982); United States v. Socony-Vacuum Q |

Co., 310 U.S. 150, 238-39 (1940)). Even assum ng that any
error survived the first three prongs of the plain error
test, the judge's error certainly failed to junp this final
hurdle. Reviewing the quantity and quality of the evidence
reveal s that defense counsel could have formally objected
at trial when given the opportunity, and that such an
obj ection “could have elimnated, or substantially
anel i orated, any error by nmeans well short of the drastic
relief -- ordering a newtrial -- necessary to renedy the
error on appeal.” See id. Pursuant to the fourth prong of
the plain error analysis, any error in this case did not
seriously affect the fairness, integrity, or public
reputation of judicial proceedings.

In sum the mlitary judge’ s authorization for the
flyer’s inclusion of the uncontested charges may have
exceeded the “ordinary” instruction advised in RC M

913(a). However, the judge’s authorization of the flyer

13



permtted the nenbers to consider what was ot herw se

adm ssi bl e evidence under MR E. 803(22) and 404(b).
Furthernore, in failing to object to the flyer’s content
when the opportunity arose at trial, appellant waived any
post-trial objection to the flyer. Finally, even assum ng
that the mlitary judge did err, the error was not “plain”
to the extent that this Court should reverse the decision
bel ow.

For these reasons, | respectfully dissent.
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